CRIMINAL DIVISION
LOCAL RULES

RULE 1. SCOPE OF THE RULES

These rules are adopted pursuant to the authority of Indiana
Rules of Trial procedure, T. R. 81, and are intended to supplement
those rules as well as the Indiana Rules of Criminal Procedure.
They shall govern the practice and procedure in all cases iIn the
Allen Superior Court, Criminal Division, and shall be construed to
secure the just, speedy and efficient determination of every
action.

RULE 2. COURT APPEARANCES

(A) If an arrested person be released from custody or
admitted to bail prior to his fTirst court appearance, he shall
personally appear in court forthwith or at such other time as
competent authority may direct.

(B) Upon the Tirst appearance of the defendant, the court
shall inform the defendant of the charge pending against him and
of his rights as required by 1.C. 35-33-7-5.

(C) The court shall allow the defendant reasonable time and
opportunity to consult counsel.

(D) The court shall admit the defendant to bail as provided
by law, or by court rule or order.

(E) The court shall fix a time fTor the defendant®s next
court appearance which shall be the omnibus hearing unless
otherwise ordered.

(F) In all felony cases, the defendant iIs required to appear
personally for appointment of counsel, waivers of right, initial
hearing, omnibus hearing, plea, trial setting, trial, and such
other times as the court may direct.

(G) In all misdemeanor cases the defendant is required to be
present at the 1initial hearing, guilty plea, waivers of right,
unless a written waiver iIs provided, and jury verification.

RULE 3. APPOINTED COUNSEL

(A) A defendant, who 1is Tfinancially unable to obtain
counsel, i1s entitled to appointed counsel iIn accordance with this
rule.

(B) If a defendant states that he i1s fTinancially unable to
obtain counsel, the court shall cause the defendant®s financial
circumstances to be iInvestigated.



(C) If the court®s investigation reveals that the defendant
is indigent, the court shall appoint the Allen County Public
Defender to represent the defendant.

(D) Notwithstanding the provisions of this rule, the court
may, In the interest of justice, appoint counsel for any person at
any stage of any proceedings.

RULE 4. APPEARANCE OF COUNSEL

(A) Any attorney representing a defendant shall appear for
such defendant immediately upon being retained or appointed, by
signing and Tfiling an appearance 1iIn writing with the court
containing his name, attorney number, address and telephone number
and shall serve a copy of saild appearance on the Deputy
Prosecuting Attorney assigned to the cause or to the office of the
Prosecuting Attorney.

(B) At such time as the Office of the Prosecuting Attorney
assigns a case to a Deputy Prosecuting Attorney, that Deputy
Prosecuting Attorney shall file a written appearance in the same
form as set out above, and shall serve a copy of the appearance on
counsel for the defendant.

RULE 5. WITHDRAWAL OF COUNSEL

(A) Permission of the court i1s required to withdraw the
appearance of counsel for a defendant. 1.C. 35-36-8-2 shall
govern the granting of such permission.

(b) Counsel desiring to withdraw their appearance shall
notify the defendant of such intention, in writing, not less than
ten (10) days prior to the counsel®s Tiling of such motion.
Counsel shall further send notice of the filing of said motion to
the defendant, which notice shall indicate the date, time and
place of said hearing. It shall be sent by first class mail and
shall inform the defendant of the necessity to be present. A
copy of said notice shall be attached to counsel®s Motion to
Withdraw. No withdrawal of appearance shall be granted unless
said procedure is followed.

RULE 6. INITIAL HEARING AND PLEA

(A) Initial hearings shall be conducted pursuant to and 1in
accordance with I1.C. 35-33-7-5 et seq.

(B) Guilty pleas shall be conducted pursuant to and 1in
accordance with I1.C. 35-35-1-1 et seq.

(C) All guilty pleas with a plea bargain must be finalized
and a plea entered not later than 1:30 p.m. of the last business
day prior to the jury trial date. Any plea of guilty after that
time will be on a "straight-up™ basis. No plea bargains will be
considered by the court after that date. The court will deny all



requests for a continuance based on the need for further plea
negotiations.

RULE 7. TRIAL

(A) If the defendant pleads not guilty, the court shall
determine whether a jury trial is waived and shall fix a time for
the trial. The date of trial shall be fixed at such time as will
afford the defendant a reasonable opportunity for preparation and
for representation by counsel if desired.

(B) A verbatim record shall be taken in all trials.

RULE 8. JURY INSTRUCTIONS

(A) All requests for jury 1iInstructions tendered in
accordance with Criminal Rule 8 and Trial Rule 51 of the Indiana
Rules of Trial Procedure must be submitted to the court, with
citations of authority, not later than the day prior to the trial.

Parties are encouraged to utilize the Indiana Pattern Jury
Instructions wherever possible.

(B) Exceptions to this requirement will be made only when
the matters on which the iInstruction is sought could not have been
reasonably anticipated 1iIn advance of the trial. Proposed
instructions need not be exchanged by counsel until after the
evidence has been submitted.

RULE 9. MOTIONS

(A) An application to the court for an order shall be by
motion. A motion other than one made during the trial or hearing
shall be iIn writing. Unless otherwise provided by law or rule,
only the original copy of a motion need be filed. It shall state
the grounds upon which i1t iIs made and set forth the relief or
order sought. It may be supported by affidavit. It shall be
accompanied by a memorandum of law in support thereof. It shall
be signed by an attorney of record or the defendant personally and
shall clearly identify the name, attorney number and address of
any attorney Tiling the same. A rubber stamp or Tfacsimile
signature on the original copy shall not be acceptable.

(B) All motions requiring a hearing before the court shall
be set on the court calendar by the moving party after Tirst
consulting with opposing counsel. Any motion requiring a hearing
before the court which is not set for hearing on the court
calendar by the moving party shall be summarily denied.



RULE 10. CONTINUANCES

Upon motion of any party, the court may grant a continuance
only upon a showing of good cause and only for so long as
necessary, taking into account not only the request or consent of
the prosecution or defendant, but also the public interest in the
prompt disposition of the case. All motions seeking a continuance
shall be heard by the court and shall therefore be set for hearing
in accordance with Rule 9(B) above.

RULE 11. FAILURE TO APPEAR

IT a defendant fails to appear before the court when summoned
or otherwise ordered by the court to appear, the court may
summarily issue a warrant for his immediate arrest and appearance
before the court.

RULE 12. PRE-TRIAL DISCOVERY
In all fTelony cases, the court has entered the following
General Order concerning pre-trial discovery:

A. The State shall disclose to the defendant the following
material and information within its possession or control on or
before thirty (30) days following the Initial Hearing.

(1) The names and last known addresses of persons whom
the State may call as witnesses, together with (a) their relevant
written or vrecorded statements. (b) memoranda containing
substantially verbatim reports of their oral statements (if any
memoranda exists), (c) memoranda reporting or summarizing oral
statements (If such memoranda exists), (d) a brief statement,
normally not to exceed ten words, iIndicating the nature of each
witness®™ involvement in the case; such statements may be no more
than a reference to statements described iIn paragraphs A (1), (a),
(b), or (c) above.

(2) Any written or vrecorded statements and the
substance of any oral statements made by the accused or by a co-
defendant, and a list of witnesses to the making and
acknowledgement of such statements.

(3) A transcript of those portions of grand jury
minutes containing testimony of persons whom the prosecuting
attorney may call as witnesses at the hearing or trial, as
designated by the defense after listening to the recording of the
testimony.

(4) Any reports or statements of experts, made in
connection with the particular case, including results of physical
or mental examinations and of scientific tests, experiments or
comparisons.

(5) Any books, papers, documents, photographs, or
tangible objects which the prosecuting attorney intends to use in
the hearing or trial or which were obtained from or belong to the



accused, together with the location of such 1items and an
indication of appropriate means for defense counsel®s examination
of same. Under circumstances where chain of custody issues are
readily apparent, such as drug cases, such chain shall be provided
to the extent available on the disclosure date provided above and
shall be supplemented (a) upon defendant"s written request, (b) by
pre-trial conference, and (c) thereafter as ordered to complete
such chain.

(6) Any record or prior criminal convictions which may
be used for impeachment of the persons whom the State intends to
call as witnesses at the hearing or trial.

(7) A copy of any written agreement and the complete
substance of any oral agreement made by the State with (a) any
witnesses to secure their testimony or (b) any co-defendant or
other person charged arising out of same incident.

(8) Any evidence which tends to negate the guilt of the
accused as to the crime charged or tends to reduce the class of
the act alleged or which would tend to mitigate his punishment.

(9) Evidence of other crimes which the State intends to
use at trial, pursuant to Rule 404, Indiana Rules of Evidence.

B. (1) The State shall perform these obligations in any
manner mutually agreeable to the Prosecutor®s Office and to
defense counsel. The State shall provide Ilegible copies of
statements described iIn paragraphs A (1), (2), (3), and (7) as
well as transcripts of any audio or video tape recorded statement
or a copy of the audio or video tape. Other 1tems shall be
provided for examination, testing, copying, photographing, or
other proper use either by agreement or at specified reasonable
times and places. Defense counsel shall provide reasonable notice
of such examination and shall schedule these examinations 1iIn
cooperation with the State.

(2) The State shall make a record of compliance with
this order not more than five (5) days after the date set out in
paragraph A above by filing with the Court: (&) i1ts witness list
together with the statement described iIn A (1) (d; () a
suitable description of memoranda and 1items provided, but not
necessarily by providing copies of all such i1tems to the Court;
and (c) an indication of arrangements made for inspection.

C. Subject to constitutional limitations, the defense shall
disclose the State the following material and iInformation within
its possession or control on or before thirty (30) days

following the date that the State has provided to the defense the
information required under this order.

(1) The names and address of persons whom the defendant
may call as witnesses along with (a) a summary of their testimony
similar to that described in A (1) (d), (b) record of prior



criminal convictions, and (c) the relationship, i1if any, of the
witness to the defendant or any co-defendant.

(2) Any books, papers, documents, photographs, or
tangible objects which are intended to be used at a hearing or
trial.

(3) Any reports or statements of experts, made 1n
connection with the particular case, including results of physical
or mental examinations and of scientific tests, experiments or
comparisons insofar as permitted by law.

(4) A statement of defenses, procedural or substantive,

the defendant iIntends to make at a hearing or trial. Such a
statement shall not limit defendant"s right to file any defense
defined by statute, such as alibi, 1iInsanity, etc., where a

specific timetable for notice to the State 1s statutorily
described.

D. (1) The defense shall perform these obligations in any
manner mutually agreeable to the Prosecutor®s Office and to
defense counsel. Defense shall provide opportunities for

examination iIn a Tashion similar to the State"s obligations
described in B (1).

(2) The defense shall make a record of compliance with
this order not more than five (5) days after the date set out in
paragraph C above by filing with the Court: (&) i1ts witness list
together with the statement described in C (1) (a); (b) a suitable
description 1If i1tems provided for examination, etc.,; and (c) the
statement of defense described in C (4).

E. The Court anticipates that compliance will be deemed
satisftactory unless failure to comply is brought to the Court®s
attention by Motion to Compel. Sanctions for failure of
compliance or violations of orders on Motion to Compel shall be
pursuant to Trial Rule 37.

F. Nothing herein shall limit any party"s right to seek
protective orders to avoid destruction to other loss of evidence,
or to seek deposition at such times as they may desire.

G. The Court may deny disclosure upon showing of:

(1) A substantial risk to any person of physical harm,
intimidation, bribery, economic  reprisals, Oor unnecessary
annoyance or embarrassment resulting from such disclosure which
outweighs any usefulness of the disclosure to counsel.

(2) Where there 1s a paramount iInterest 1In non-
disclosure of an iInformant®s identity and a failure to disclose
will not infringe the constitutional rights of the accused.
Disclosure of the 1identity of witnesses to be produced at a
hearing or trial will be required.



(3) Such determination of non-disclosure shall be by
the Court and shall not be within the discretion of the State or
defense. Such non-disclosure shall be sought by motion for
protective order.

H. Disclosure shall not be required of:

(1) Any matter otherwise protected by law (however
disclosing the 1identity of juvenile co-defendants or witnesses
shall not be barred because of delinquency non-disclosure
statutes).

(2) Work produce of counsel including memoranda of
opinions, theories, or research for themselves or from their legal
or in-house investigative staff.

l. This discovery order is a continuing order through the
trial of this cause and no written motion shall normally be
required except to compel discovery, for a protective order, or
for an extension of time.

J. Failure to either party to engage iIn and comply with
discovery shall not be excused by the parties®™ unsuccessful or
incomplete efforts to enter into a plea agreement or other
resolution of the case unless both parties waive in writing (1)
compliance with this order for a specified period of time and (2)
any speedy trial requirements.

K. Any cost fTor reproduction or transcripts under this
order shall be borne by the party to whom the information is
provided except that as to pauper counsel defendants the costs
shall be borne by the State or County.

L. The time limits for providing discovery materials to
opposing counsel set out at A and B herein shall be reduced to
Tfifteen (15) days iIn the event that the defendant requests a
speedy trial.

M. Depositions should be scheduled for,and taken at,the
Office of the Allen Prosecuting Attorney

N. Nothing in this Order shall be in contravention of case
law or statute.

RULE 13. MOTION TO SEQUESTER

All motions to sequester a jury shall be filed no later than
the 30th day preceding the time fixed for trial or within five (5)
days after setting the case for trial, whichever is later.



RULE 14. STIPULATIONS

All stipulations must be In writing, signed by all parties or
their counsel, signed by the defendant personally, and approved by
the court.

RULE 15. PRETRIAL CONFERENCE

At any time after the filing of the indictment or affidavit,
the court upon motion of any party or upon its own motion, may
order one or more conferences to consider such matters as will
promote a fTair and expeditious trial. At the conclusion of a
conference the court shall prepare and file a memorandum of the
matters agreed upon. No admission made by the defendant or his
attorney at the conference shall be used against the defendant
unless the admissions are reduced to writing and signed by the
defendant and his attorney.

RULE 16. SELECTION OF A JURY PANEL

When jury panels have been drawn, the clerk shall cause a
questionnaire to be sent to each member of such panels to be
answered and returned by such persons. Such completed jury
questionnaires are confidential and may only be removed from the
files of the clerk or court by an attorney of record giving a
proper receipt Tfor a period of twenty-four (24) hours for
inspection and copying the same.

RULE 17. SPECIAL PROCEDURES FOR MISDEMEANOR AND TRAFFIC DIVISION

(A) An attorney may enter his appearance on behalf of a
defendant prior to the defendant™s next court appearance and
secure a one (1) week continuance without appearing before the
court.

(B) The defendant must appear personally, or a written
waiver signed by the defendant must be filed iIn order to wailve
trial by jury.

(C) When a jury trial i1s requested, a jury verification date
shall be set not later than six (6) days prior to the date set for
the jury trial. The defendant shall appear personally on that
date. Failure of the defendant and his attorney to appear shall
result in the jury trial being cancelled and reset for a later
date, and defendant being remanded to the custody of the Allen
County Sheriff pending trial.

RULE 18. PROCEDURE NOT OTHERWISE SPECIFIED

IT no procedure is specially prescribed by these rules, the
court may proceed in any lawful manner not inconsistent with these
rules or with any applicable constitutional provision, statute,
rule of the Supreme Court of Indiana, or local civil rules of the
Allen Superior Court.



Date:

PHILIP R. THIEME

JOHN F. SURBECK, JR.

KENNETH R. SCHEIBENBERGER



